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on the same criteria used in deter-
mining his or her annual pay increase.
However, if the increase in maximum
rate of basic pay is due to a change in
the certification status of an applica-
ble performance appraisal system, the
requirements of paragraphs (a), (b), and
(c) of this section apply.

(e) An off-cycle pay increase granted
under this section will be effective pro-
spectively, not retroactively.

§534.511 Exemption from performance
appraisal requirements.

(a) An agency responsible for setting
and adjusting rates of basic pay for SL
or ST employees or positions excluded
from performance appraisal by or
under statute is, with respect to those
employees or positions, exempt from
any provision of this subpart to the ex-
tent that it makes a pay determination
contingent upon performance ap-
praisal, including—

(1) Section 534.505(a)(1), (2) and (3) to
the extent these paragraphs require
that an agency’s plan for setting and
increasing rates of basic pay reflect
meaningful distinctions among SL and
ST employees based upon individual
performance and include criteria that
ensure individuals with the highest lev-
els of individual performance, or the
greatest contributions to agency per-
formance, or both, receive the highest
pay increases. The agency must still
provide written procedures for setting
and adjusting rates of pay for covered
SL and ST employees that specify cri-
teria that will be applied consistent
with applicable law. The remaining
provisions of §534.505 apply, except for
references in §534.505(a)(5) to compli-
ance with certification requirements
and centralized review of ratings and
pay actions;

(2) Section 534.507(b), (c), (d), (e), and
(f). The agency must still document in
writing the basis for each pay increase
under §534.507 in accordance with cri-
teria specified in the agency’s written
procedures under §534.505(a); and

(3) Section 534.510(b) and (c). The
agency must still document in writing
the basis for each off-cycle pay in-
crease under §534.510 in accordance
with criteria specified in the agency’s
written procedures under §534.505(a).

§534.601

(b) Except as specified in paragraph
(a) of this section, an agency respon-
sible for setting and adjusting rates of
basic pay for SL or ST employees ex-
cluded from performance appraisal by
or under statute is subject to the re-
quirements of this subpart with respect
to those employees.

(c) The maximum rate of basic pay
for an SL or ST employee or position
not subject to performance appraisal is
the maximum rate described in
§534.504(a)(2)(i). An agency head who
uses the exemption in paragraph (a) of
this section to set the rate of basic pay
for SL or ST employees who are not
subject to performance appraisal may
not certify that those employees are
covered by a performance appraisal
system meeting the certification cri-
teria established in part 430, subpart D
of this chapter for purposes of author-
izing rates of basic pay above the rate
for level III of the Executive Schedule.

(d) Notwithstanding paragraph (c) of
this section, an agency responsible for
setting and adjusting rates of basic pay
for SL or ST employees or positions ex-
cluded from performance appraisal by
or under statute is subject to
§534.509(a) when setting a rate of basic
pay for an SL or ST employee upon
transfer to such a position. The agency
may also apply §534.509(c) upon move-
ment of an SL or ST employee whose
rate of basic pay was initially set
under §534.509(a) or (¢) to another SL
or ST position that is excluded from
performance appraisal. Pay may be re-
duced upon the movement only as pro-
vided in §534.508. In either case, the
employee will not be eligible for a pay
increase until he or she is appointed to
an SL or ST position that is subject to
a certified performance appraisal sys-
tem or until his or her rate of basic pay
is less than the rate for level III of the
Executive Schedule.

Subpart F—Pay for Administrative
Appeals Judge Positions

SOURCE: 66 FR 63908, Dec. 11, 2001, unless
otherwise noted.

§534.601 Coverage.

(a) This subpart implements 5 U.S.C.
5372b and applies to administrative ap-
peals judge positions, the duties of
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§534.602

which are not classifiable above GS-15
under 5 U.S.C. 5108 and which primarily
involve reviewing decisions of adminis-
trative law judges appointed under 5
U.S.C. 3105 and rendering final adminis-
trative decisions.

(b) This subpart does not apply to—

(1) Senior-level positions classified
above GS-15 pursuant to 5 U.S.C. 5108;

(2) Scientific or professional posi-
tions established under 5 U.S.C. 3104;

(3) Senior Executive Service posi-
tions established under 5 U.S.C. 3132 or
3151;

(4) Positions for which pay is fixed by
administrative action and limited to
level IV of the Executive Schedule
under 5 U.S.C. 5373;

(5) Administrative law judge posi-
tions appointed under 5 U.S.C. 3105; or

(6) Positions in agencies that are ex-
cluded from chapter 51 of title 5,
United States Code, by section 5102(a)
or 5102(c) or other provision of law.

§534.602 Definitions.

Administrative appeals judge position
means a position not classified above
GS-15 under 5 U.S.C. 5108 and for which
the duties primarily involve reviewing
decisions of administrative law judges
appointed under 5 U.S.C. 3105 and ren-
dering final administrative decisions.

Administrative law judge means an in-
dividual in an administrative law judge
position as that term is defined in sec-
tion 930.202 of this chapter.

Agency means an Erxecutive agency, as
defined in 5 U.S.C. 105, excluding the
U.S. General Accounting Office.

Head of an agency means the head of
an Executive agency or an official who
has been delegated the authority to act
for the head of the agency in the mat-
ter concerned.

§534.603 Rates of basic pay.

(a) The administrative appeals judge
pay system (AA) has six rates of basic
pay—AA-1, 2, 3, 4, 5, and 6. These rates
correspond to the rates of basic pay for
AL-3/A, B, C, D, E, and F, respectively,
of the administrative law judge pay
system established under 5 U.S.C. 5372
and part 930, subpart B, of this chapter.

(b) The rates of basic pay of the ad-
ministrative appeals judge pay system
will be adjusted at the same time and
in the same manner as adjustments are
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made in the corresponding rates of
basic pay for the administrative law
judge pay system under 5 U.S.C. 5372.

§534.604 Pay administration.

(a) The head of each agency must fix
the rate of basic pay for each adminis-
trative appeals judge position within
the agency.

(b) Upon initial appointment, an
agency must set the rate of basic pay
of an administrative appeals judge at
the minimum rate AA-1 of the admin-
istrative appeals judge pay system, ex-
cept as provided in paragraphs (b)(1),
(b)(2), and (b)(3) of this section.

(1) An agency must set the pay of an
employee under the General Schedule
pay system who is appointed to an ad-
ministrative appeals judge position
without a break in service at the low-
est rate of basic pay of the administra-
tive appeals judge pay system that
equals or exceeds the rate of basic pay
the employee received immediately
prior to such appointment, not to ex-
ceed the rate of basic pay for AA-6. If
the resulting basic pay increase is less
than one-half of the dollar value of the
employee’s next within-grade increase,
the agency must set the employee’s
rate of basic pay at the next higher
rate of basic pay in the basic rate
range of the administrative appeals
judge pay system.

(2) An agency may offer an adminis-
trative appeals judge applicant with
prior Federal service a rate up to the
lowest rate of basic pay of the adminis-
trative appeals judge pay system that
equals or exceeds the employee’s high-
est previous rate of basic pay in a Fed-
eral civil service position, not to ex-
ceed the rate of basic pay for AA-6.

(3) An agency may offer an adminis-
trative appeals judge applicant with
superior qualifications who is not a
current Federal employee a higher
than minimum rate when such a rate is
clearly necessary to meet the needs of
the Government. An agency may pay a
higher than minimum rate of pay that
is next above the applicant’s existing
pay or earnings, up to the maximum
rate AA-6. Superior qualifications for
applicants include, but are not limited
to, having legal practice before the hir-
ing agency, having practice in another
forum with legal issues of concern to
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